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ABSTRACT: The question of whether Al-generated content (AIGC) should be
granted copyright protection is controversial. The United States and China have
come to apparently opposing conclusions on the question. This paper suggests that
clarity can be found through revisiting the origins and purpose of copyright. Cop-
yright systems developed to protect human creations around the world, influenced
by the commodification of works and the recognition of the author’s personal dig-
nity within them. The foundation of copyright is the notion of “authorship.” The
advent of Generative Al has prompted a reevaluation of authorship and human cre-
ativity. Historically, authorship was primarily associated with labour, skill, and
judgment, but this standard gradually was replaced by “creativity.” The creation
process of AIGC may involve significant labour, selection (skill), and arrangement
(judgment), prompting a reconsideration of whether understanding of authorship in
the context of Al should return to an earlier standard. Al prompt input and post-
generation editing may reflect a certain degree of the Al user’s personality, which
raises the question of moral rights. Generative Al has also provoked copyright pol-
icy considerations, such as, whether there is a state interest in promoting high-qual-
ity AIGC and concerns about AIGC replacing human art. This paper explores the
development of copyright, some of its justifications, and how technology forces the
doctrine to evolve in order to then examine several instances where AIGC has been
evaluated for protectability, and suggest some considerations for those determina-

tions.

1. INTRODUCTION

As a result of the rise of easily accessible, easily
used generative artificial intelligence (Al) a
host of new challenges to the traditional
framework of copyright have also become
apparent. Setting aside the questionable legality
of the use of copyright-protected training
materials involved in training large language
and diffusion models (a highly controversial
issue, which remains outstanding in a number
of jurisdictions), this paper concerns itself with
whether or not the materials produced with the
assistance of Al models should be protectable
by copyright.

It is without question that Al models can be
useful in creative production, from the creation
of visual art like paintings to generating text, or
even “resurrecting” a deceased actor (just a few
of the uses to which Al has been put). Al
technology has been involved in legitimate
artistic creation from the art of AARON an
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“expert’s system” built by Harold Cohen in the
1970’s to modern-day uses like the Blind
Canvas project, which uses Al to create visual
illustrations of the experience of vision loss,
visual impairment and blindness [1]. These
examples illustrate that Al can be an artist's
tool, and if ethically designed and used, perhaps
more value-neutral than it might at first appear.

While Al can be useful, there is no global
consensus on whether Al-generated content
(AIGC) should be granted copyright protection.
To answer this question, it is essential to
reconsider the basic threshold of protectability.
Due to the territorial nature  of
copyright,conditions for obtaining copyright
protection vary from country to country.
However, authorship is a universally
recognized core requirement. the exact scope of
what constitutes authorship varies; for example,
the us standard is that work must have
“independent creation plus a modicum of
creativity”’[2], while the EU standard is that the

Publiziert in: Lengyel, Dominik (Hrsg.): EVA Berlin 2025. Electronic Media and Visual Arts: 28th Issue of the EVA Berlin Conference,
(EVA Berlin, Band 28), Heidelberg: arthistoricum.net, 2025, S. 23-31, https://doi.org/10.11588/arthistoricum.1568.c24032.



https://doi.org/10.11588/arthistoricum.1568.c24031

protected work must result from “an original
expression of the creative freedom of its author”

[3].

The first part of this paper will address the
philosophical underpinning of authorship and
how this relates to the advent of copyright law
and the grant of copyright protection. The
second part of the paper will explore the
jurisdictions that have formally addressed the
protectability of AIGC in order to assess the
consistency of those decisions. This paper will
conclude that the copyright crisis raised by
generative Al provides an opportunity to re-
examine copyright and reconsider the meaning
of authorship, the purpose of copyright, and the
nature of creativity.

2. AUTHORSHIP
2.1 ORIGIN OF AUTHORSHIP

Creative works, and the creators of those works
have not always been protected by copyright.
This is a modern invention that allows for the
commodification of creative works and
incentivisation of the author. It arises, in part,
out of a recognition that those who create works
of authorship occupy a special position in
society and that there is a connection between
the author and the works they create. This
recognition has led to a legal framework placed
around the output of creative people providing
monopolistic control for a period of years.
Authors (creators, artists, writers, etc.) serve an
important function in our societies, telling our
stories and reflecting our values. “... the history
of our thought is bound up with conceptions of
what it means to author a text...” [4].

From the middle ages to the early modern
period, the protection of a work of authorship
vested in the owner of the physical
manifestation of the work, and state interest in
censorship, but over time this has changed.
Influenced by the Enlightenment, policy
developed to realize the value inherent in
human investments of labour and creativity [5].
This investment in the creation of works
gradually gained recognition and ultimately
received legal protection as intangible property

[6].

The connection between authors and their
works [7], along with an interest in censorship
and the commaodification of art, [8] drove the
development of this right, but “before authors

24

could become professionals, however, a certain
level of production and consumption of printed
materials had to be attained” [9]. In the early
part of the 18th century in England, the creation
and consumption of literary works rose to this
level. In 1710, the Statute of Anne provided
legal protection for books, granting “authors
and their assignees” the exclusive right to
publish books for 14 years [10]. Ostensibly, the
purpose of the Statute of Anne was to “reward
authors to encourage learning”, but in reality, it
was more likely aimed at protecting the interests
of publishers [11].

Although it was initially a tactic used by
booksellers to achieve indirect monopolies on
books, with the development of a commodity-
based economy and the integration of
continental Europe’s emphasis on the dignity of
authors, the purpose of copyright evolved to
balance public benefits with authors’ rights
[12]. Regardless of the original intent of the
Statute of Anne, it marked the first time that the
“human investment” in books was explicitly
protected by law. In this shift one finds the
creators of books transitioning from being mere
“writers” to legally protected “authors,” and the
Enlightenment notion of the special stature of
authors enshrined in law.

2.2 AUTHORSHIP & COPYRIGHT

The term author encompasses more than simply
the originator of a written text. Under the law,
works of authorship have been defined as ‘liter-
ary and artistic works... [including] writing,
dramatic works, choreographic works, architec-
tural works, drawing, sculpture, audio record-
ings...” to name just a few of the types of ex-
pressive works encompassed by the term [13].

Copyright generally protects both the commer-
cial value of a work and the personal dignity of
the author embodied within the work. It does so
by granting authors a temporary monopoly
(presently the life of the author plus an addi-
tional 70 years after death in many jurisdictions)
over their creations. The commercial value of
works is realized by providing authors with eco-
nomic rights, such as the exclusive right to pub-
lish and distribute. The personal dignity of the
author is protected through the grant of moral
rights, such as the right of attribution and the
right to prevent interference with the integrity
of the work. It should be noted that the eco-
nomic monopoly is generally not permanent,
but in many jurisdictions moral rights are.



Following the Statute of Anne, many countries
on the European continent also established sys-
tems for the protection of works. For example,
in France, two copyright laws of 1791 and 1793
remained the essential copyright legislation of
France until 1957 [14]. Continental European
countries placed greater emphasis on the per-
sonal connection between the work and its au-
thor [15]. Safeguarding the dignity of the author
embodied in the work through ensuring the in-
tegrity and patrimony of that work was seen as
an essential component of protecting a work
[16]

Generally, countries have established their own
modern copyright systems and use the Berne
Convention as the minimum standard of protec-
tion, combined with their national copyright
philosophies. The dis-harmony in copyright
laws around the world is, in part, an extension
of differing interpretations of the notion of “au-
thorship.” In continental Europe, where author-
ship emphasises the connection between the au-
thor and their work, copyright law places signif-
icant importance on protecting the moral rights
of authors. In contrast, in the United States and
the United Kingdom, the doctrine focuses on
the incentivisation of creation through remuner-
ation of the author.

2.3 AUTHORSHIP & ORIGINALITY

The advent of copyright legislation, which ena-
bled the commodification and propertisation of
works across many jurisdictions throughout the
18th and 19th centuries, was built on the notion
that the originator of the work should benefit. It
is this “authorship” that creates the necessity for
legal protection of the work. Initially, author-
ship primarily emphasized the “labour” in-
vested by the author. If a person invested signif-
icant labour, along with some level of skill and
judgment particular to that person into a work,
they could claim authorship, a principle known
as the “sweat of the brow doctrine” [17]. How-
ever, the modern concept of “authorship” has
gradually shifted to require a certain degree of
“creativity.” So, while the initial meaning of au-
thorship referred to labour originating from the
author, but it has gradually come to mean the
author's creativity.[18]

As the copyright system gradually expanded
globally and technologies evolved, the protec-
tion of works extended beyond books to include
music, films, photographs, choreography and a
wide range of human creations [19]. However,
not all human creations are eligible for copy-
right protection. Different countries have their
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own copyright thresholds, arising from the dif-
ferent values of each jurisdiction, and the under-
standing of what is protectable has changed
alongside technology.

Generally, “originality” is a shared core thresh-
old among jurisdictions. Authorship and origi-
nality are sometimes used interchangeably, but
not always [20]. Depending on the jurisdiction,
the two words can convey slightly different nu-
ances in context. When referring to authorship,
the word can be used in the context of underly-
ing justifications for copyright protection. In
contrast, originality is frequently used in the
context of a threshold to assess whether the
work is worth protecting.

Different countries define the concept of origi-
nality differently, but they all require a certain
degree of creativity in a work. In the EU, the
case of Infopaq v. Danske established that orig-
inality requires a work to be the “author’s intel-
lectual creation” [21]. In the United States, “The
constitutional requirement necessitates inde-
pendent creation plus a modicum of creativ-
ity.... copyright protection extends only to
those components of the work that are original
to the author” [22] (emphasis added). In China,
the standard for originality requires that a work
demonstrates a certain degree of creativity and
is independently created by the author [23]. The
classical originality standard in the UK was
“skill, labour and judgment,” which emphasizes
the labour invested by the author, along with
some level of personal connection, but over
time, the UK has drawn closer to the EU stand-
ard, reiterating the “author’s intellectual crea-
tion” standard most recently in THJ v Sheridan
[24] [25].

Given that originality is the universally ac-
cepted criterion for determining whether a cre-
ation can receive copyright protection, if AIGC
meets the requirements of originality, it has
cleared a significant hurdle for its protectability.
As the preceding section has shown, for a work
to be original it must reflect some level of crea-
tivity on the part of the author. With modern
generative Al, this creativity can potentially be
found in two places, prompt engineering (writ-
ing a prompt that is sufficiently detailed and
creative to guide the Al algorithm to produce a
work that reflects that creativity), or in post-
generation modification. While prompts them-
selves can be protected as literary works, with-
out question, whether the AIGC that comes into
being on the basis of that prompt rises to the



level of creativity required by various jurisdic-
tions remains unclear. Post-generation modifi-
cation similarly remains opaque, with no clear
cases to establish what level of modification is
necessary.

3. COPYRIGHT & TECHNOLOGY

The advancement of technology has historically
prompted a re-evaluation of concepts within
copyright, thereby driving the development of
copyright law [26]. One can look to similarly
disruptive new technologies over the last cen-
tury and a half to see how these technologies at
first threaten but ultimately are incorporated
into copyright protections. AIGC could follow
a similar path.

In 1884, the U.S. case Burrow-Giles Litho-
graphic Co. v. Sarony spurred a re-examination
of copyright's concept of authorship. Analysing
the photographer's choices in arrangement of
scenes, lighting, and other artistic operations
distinguished photographic art from mere me-
chanical reproduction. This precedent incorpo-
rated photographic works into copyright law,
because they were “representatives of original
intellectual conceptions of the author.” The
court defined authors as ‘he to whom anything
owes its origin; originator; maker; one who
completes a work of science or literature” [27].

When the phonograph emerged in 1877, con-
cerns grew over the potential devaluation of
musical art and the loss of musicians' liveli-
hoods, with John Philip Sousa famously writing
“Sweeping across the country with the speed of
a transient fashion in slang ... comes now, the
mechanical device to sing for us a song or play
for us the piano, in substitute for human skill,
intelligence, and soul” [28]. However, copy-
right eventually balanced the rights of musi-
cians and recording producers by allocating
benefits from the recording, reproduction, and
dissemination of musical works.

In the 1980s, the rise of VCRs made recording
television programs for later viewing (time-
shifting) popular, leading to copyright disputes
over television programs. The landmark case
Sony Corp. of America v. Universal City Stu-
dios, Inc. ultimately determined that recording
television shows for time-shifting purposes was
permissible [29], and in a number of jurisdic-
tions, a surcharge on the medium of reproduc-
tion was imposed to remunerate the copyright
holder.[30] In the 1990s, as the internet became
widely accessible to the public, the complexity
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of infringement issues prompted the re-exami-
nation of the policy goals of the doctrine and the
development of safe harbour provisions to pro-
tect internet service providers from liability (see
e.g. DMCA (US))[31], and new penalties im-
posed to protect copyright holders but also fa-
cilitate the public interest in access.

Even computer generated art is not new, as can
be seen in the example of the painting expert
system AARON [32]. It is interesting to note
that it is only recently that art created with the
assistance of expert systems has become contro-
versial. “Cohen is also considered the author of
all works produced by AARON and holds their
copyrights. This is because he designed the
rules and parameters that enable the program
to create ‘original’ artworks.”[33] . The author-
ship crisis triggered by AIGC presents an op-
portunity to reassess the design of copyright and
explore its further development. The following
section will show how the US, China and
Czechia have addressed these issues as there is
at present a lack of international consensus on
how to approach the protectability of AIGC.

4. COPYRIGHT & Al

Despite a lack of consensus on the copyrighta-
bility of AIGC, there are currently two differing
approaches becoming apparent. The U.S. Cop-
yright Office refuses to recognise AIGC as eli-
gible for copyright protection, an approach
adopted recently in the Czech case of S.S v.
Taubel Legal. In China, the case of Li v. Liu
from the Beijing Internet Court, takes a more
nuanced approach and recognizes that AIGC
may obtain copyright.

The view of the US Copyright Office clarifies
that human authorship is a prerequisite for cop-
yright [34]. According to the Copyright Office
Guidance, “Al-generated content that is more
than de minimis should be explicitly excluded
from the application” and “what matters is the
extent to which the human had creative control
over the work's expression.” Humans cannot
exert sufficient control over content automati-
cally generated by Al. As a result, such content
is considered to lack human authorship and can-
not qualify for copyright protection. “Courts in-
terpreting the phrase “works of authorship”
have uniformly limited it to the creations of hu-
man authors” [35].

An example of how the Copyright Office has
applied this guidance can be found in the case
of Zarya of the Dawn. Kris Kashtanova created



a comic book with a series of images generated
by Midjourney. Kashtanova edited some, but
not all, of the images, arranged them in the
comic book, then added in text. According to
the US Copyright Office, the text was written
entirely by Kashtanova and meets the require-
ments of human authorship. The arrangement of
text and images was also completed by
Kashtanova, meeting the ”modicum of creativ-
ity” requirement for protectability. Regarding
the edited images, although the U.S. Copyright
Office recognized that edits to images could be
eligible for copyright protection, the evidence
submitted by Kashtanova failed to demonstrate
that those edits exhibited sufficient creativity.
Regarding the un-edited images generated by
Midjourney, the Copyright Office concluded
that they do not satisfy the human authorship re-
guirement and are therefore ineligible for copy-
right protection. The reasoning given by the
copyright office is that users of Midjourney can-
not predict the specific details of the generated
output, and Kashtanova's particular prompt can-
not guarantee a particular result, and therefore
the work is not original to Kashtanova [35].

It is evident that the U.S. Copyright Office
holds that an author must have sufficient control
over the details of a work to meet the creativity
requirement for originality. The outputs gener-
ated by generative Al are highly unpredictable,
and Al users cannot produce a specific output
based on a specific prompt, lacking sufficient
control. Therefore, at this stage, outputs entirely
generated automatically by Al cannot receive
copyright protection in the US, as “what matters
is the extent to which the human had creative
control over the work's expression and “actually
formed” the traditional elements of authorship”
[36]. Itis questionable, however, whether this is
truly in line with precedent as copyright regis-
tration has been granted for unpredictable art in
the past, including for the works of Jackson Pol-
lack and “found sound” recordings.

In the EU, S. S. v Taubel Legal, decided by the
Municipal Court of Prague appears to be in line
with the US stance. In this case, S. S generated
a picture with the following prompt “[c]reate a
visual representation of two parties signing a
business contract in a formal setting, such as a
conference room or a law firm office in Prague.
Show only hands” [37]. The court ruled that the
generated picture can not have copyright pro-
tection because the picture is a production from
Al and copyright only protects human creativ-
ity. The court found that the prompt could only
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determine the “theme” of the Al-generated pic-
ture and the theme is not eligible for copyright
protection. It is worth noting that the prompt in
this case was simple, and it is unclear whether
the court would reach a different decision if the
prompt were more complex. The ruling in this
case is limited to a district court in the Czech
Republic, and it cannot yet be said to reflect the
EU's stance on the copyrightability of AIGC.

By contrast, in China, the Beijing Internet Court
holds an opposing view to that of the U.S. Cop-
yright Office. In Li v. Liu, the plaintiff, Li, used
the Stable Diffusion Al model to generate an
image, which the defendant, Liu, uploaded
online without the plaintiff's consent [38]. The
court found that the plaintiff initially entered
prompts and set preliminary parameters into the
model to generate the first image. Subsequently,
the plaintiff input new images and adjusted the
parameters until the model produced an image
that satisfied the plaintiff. This process demon-
strated the plaintiff’s aesthetic choices and per-
sonal judgment. Therefore, the final image gen-
erated by the model met the creativity require-
ment for originality. It is evident that Li v. Liu
does not require Al users to have specific con-
trol over AIGC but only a certain degree of in-
fluence.

The Li v. Liu case, by emphasizing the role of
prompts, established a connection between Al
users and AIGC. It treats Al as a highly auto-
mated tool, contrasting with the U.S. and Czech
perspectives, which regard Al as the originator
of any AIGC, outside of human control. Li v Liu
would also appear to be consistent with the
treatment of copyright granted to the artist Co-
hen, mentioned above, as he set the parameters
of the AARON system to create the art he envi-
sioned, but ultimately AARON is a highly auto-
mated tool.

5. BACK TO BASICS

Just as technologies like cameras and VCRs
once prompted a re-evaluation of copyright pur-
pose and policy, generative Al can similarly
provoke a reconsideration of copyright policy in
at least three aspects.

First, in the context of AIGC, it is essential to
revisit the core concept of creativity as an es-
sential component of copyright protection. At
present, most countries converge on the require-
ment that works must exhibit a certain degree of
creativity to qualify for authorship. The con-
tours of authorship, as discussed, have been less



consistently interpreted. Looking back to pre-
Infopag copyright in the United Kingdom, the
UK interpreted authorship as reflecting "skill,
labour, and judgment." This standard empha-
sised the "skill" and "labour" invested by the au-
thor in the work, embodying the "sweat of the
brow" principle [39].

A typical case that illustrates classical UK ap-
proach to authorship is Walter v Lane[40]. In
this case, copyright was granted to the transcrip-
tions of speeches created to reproduce the
speeches accurately. The transcriptions quali-
fied as original works because the process of
creating the notes demonstrated skill and la-
bour, including the “ability to write shorthand”
and “transcribing, with punctuation and revi-
sions added.” Therefore, under classical UK au-
thorship, creations with little creativity can have
copyright protection, so long as the other two
criteria are sufficiently present.

Compared to pursuing pure creativity, classical
UK authorship emphasised ensuring that no one
could “free-ride” on another person's skill and
labour investment, a reflection of the economic
incentive component of copyright. If this defi-
nition of authorship is applied, AIGC could
qualify for copyright protection.

Production of AIGC is not necessarily rapid or
low-cost, for instance. While occasionally, a
single prompt can lead to satisfying results and
no further tweaking is needed, more often than
not, the first works generated are not appropri-
ate and require revisiting the prompt to tailor
and try again. For artists, this may require hun-
dreds of iterations. Further post-generation,
AIGC frequently needs significant editing to be
fit for purpose. This process of designing and
refining prompts often involves substantial
skill, labour, and judgment.

To allow unauthorized use of the final generated
image could constitute a free-ride on the Al us-
er's skill, labour, and judgment, and even crea-
tive, investment. This free-ride is a potential
market failure and is perhaps a reason for courts
or legislators to intervene in the determination
of protectability. At present, AIGC of competi-
tive value is already entering the market. There
are already integrations in Photoshop and other
editing software to assist in artistic creation. As
Al models evolve, it can be predicted that more
and more high-quality AIGC will be created,
and the effect of the free-ride will become more
apparent. A resurrection or reintegration of this
standard in light of Al could also recognise the
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difference between the single-prompt generated
work requiring very little human engagement
and work that has had significant human inter-
vention, as well as works that have been manip-
ulated after generation to create something new.

Secondly, the purpose of copyright can also be
reexamined in light of the production processes
and applications of AIGC. Copyright reflects
both the personal dignity of the author (embod-
ied by moral rights) and the commercial value
of their work, as discussed in Section 2. Cur-
rently, Al users have limited control over the
details of AIGC, meaning the human connec-
tion to the AIGC is limited, but not entirely ab-
sent.

One distinction between Li v Liu and S. $ v
Taubel Legal is that the prompt in Li v Liu was
far more complex and detailed than that in S. S.
v Taubel Legal. If a prompt is meticulously
crafted, even though the Al user cannot fully
predict the AIGC, the generated content may
significantly reflect the Al user's creativity, and
demonstrate the connection between the author
and the work.

It is worth examining the extent to which the us-
ers’ creativity and the AIGC must be connected
to give rise to moral rights over the outputs.
This consideration is particularly salient in light
of post-generation modification to AIGC,
where the author of the work has taken what is
given to the user in common, and that user has
“mixed [their] labour with, and joined to it
something that is [their] own...” that something
being their creative choices and personhood
[41]. This connection may indeed give rise to a
special connection between the person who
made the modification and the final work pro-
duced. While there is clearly some randomness
in the output of generative Al systems, that ran-
domness can be reduced with well-crafted
prompting. Post-generation modification dis-
plays an even clearer imposition of will, choice
and creativity on the AIGC. If we consider that
moral rights arise from the imposition of the au-
thors will on the world, it is difficult to deny that
moral rights could feasibly be found in AIGC or
AIGC containing works,

Thirdly, it is necessary to reassess the nature of
creativity within copyright protection, in light
of broader policy concerns. The U.S. Copyright
Office and the Li v Liu case have demonstrated
differing interpretations of the concept of crea-
tivity embedded within originality. Overall, the



U.S. Copyright Office applies a higher standard
for recognizing creativity, making it challeng-
ing for AIGC to qualify for copyright protection
under this standard. The substantial difference
in the outcomes of these cases, in light of simi-
lar copyright frameworks, suggests that the un-
derstanding of originality in Li v Liu and that
envisioned by the US Copyright Office may
have been influenced by policy considerations
beyond creativity.

Notably, in Li v Liu, the judge stated that “the
proper application of copyright law, encourag-
ing more people to create using the latest tools,
is more conducive to the creation of works and
the development of Al technology.” This rea-
soning is not shared by the US Copyright Office
which has not addressed the incentivisation of
using new Al tools in any copyright guidance
explicitly.

There are suggestions that the failure to register
works created by Al serves a protective function
for human artists who are concerned that they
may be displaced by cheaper, faster Al models.
This is of particular concern to screenwriters,
actors and commercial artists if recent strike ac-
tivity and lawsuits are any indication. Ensuring
that those who use AIGC in place of a human
artist receive no ability to protect those works
or prevent others from using them disincentiv-
ises the replacement of humans by Al.

The flip side of these policy concerns can be
found in the idea of access to art creation. It has
been recognised that these new tools are capa-
ble of facilitating the democratisation of artistic
creation. It has been posited that “creativity will
be lodged in asking the right questions, not in
creating the answers...” [41]. An example of
how Al is democratising the creation of fine art
can be found in the Blind Canvas project, an ef-
fort to give people a better understanding of liv-
ing with blindness. The project invites partici-
pants to “sit down for an hour-long interview to
discuss their condition, their lives, and their per-
spective on living with blindness,” and that in-
terview is used to generate a prompt for a text-
to-image Al to turn the interview into an expres-
sive work of art [43].

Taking the broader policy implications of cop-
yright, it is essential to discuss what kind of cre-
ativity should be recognized in the context of
AIGC. Addressing the issue of recognizing cre-
ativity could potentially resolve common ques-
tions, such as whether iterations of AIGC that

29

fail to satisfy the Al user or high-quality AIGC
unexpectedly generated from simple prompts
should qualify for copyright protection.

In fact, the policy implications raised by AIGC
are extensive, including concerns about Al art
replacing human artists, fears that AIGC could
hinder artistic development, and issues of trans-
actional security arising from the confusion be-
tween AIGC and human-created works. Ethics
and environmental impacts are also considera-
tions that may have an impact on how the desir-
ability of copyright protection for AIGC is ana-
lysed.

6. CONCLUSION

In the creation of AIGC, the concept of human
creativity must be revisited. Taken for granted,
assumptions about how humans create are no
longer applicable, as Generative Al invites new
authors to the table, who may utilise novel tools
to create works of merit and value. These tech-
nologies require policymakers and communities
to reconsider what merits protection and what
thresholds to apply to grant that protection.

Incentivisation through the commodification of
works and the special connection between an
author’s person and the works they create are
the hallmarks of modern copyright, providing
protections that are valuable and legally robust.
To this day, the expression of authorship varies
across different jurisdictions, but it generally re-
quires a certain degree of creativity. Locating
that creativity in the creation of AIGC may give
rise to some level of protection, as can be seen
in Li v Liu, whereas in the United States, AIGC
has been deemed to lack human authorship on
the grounds that users of Al lack control over
the details of the generated content, and there-
fore are not involved in the creative process.

Novel technologies, like generative Al, provide
opportunities to reexamine the underlying pur-
pose of protection in order to build policy to ex-
tend the doctrine appropriately. Old doctrines
may become useful again, such as the pre-In-
fopaq UK standard of “skill, labour and judg-
ment,” if one hopes to foster and incentivise the
creation of AIGC. Looking to the connection
between the author’s personality and the
prompts or modified AIGC, one may consider
whether moral rights should attached and at
what point. Lastly, in light of the various copy-
right policy considerations prompted by AIGC,
it is essential to discuss the nature of creativity



in authorship and determine which types of cre-
ativity copyright should protect. The choice of
theory and policy will have significant implica-
tions on the protection of AIGC, and incon-
sistent choices in the global context will widen
existing disharmonies in copyright law. This
will likely impact the development of the tech-
nology and its industrial application from juris-
diction to jurisdiction. It is hoped by highlight-
ing some of these considerations explicitly, pol-
icymakers and courts will be able to make more
informed choices, with full realisation of the
implications of the choices that they make.
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