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Abstract

This contribution addresses the importance of “legal” provenance research for 
the restitution debate over colonial acquisitions. It explores the complexities of 
analyzing ostensibly voluntary transactions under a strong structural power im-
balance and the influence of various legal frameworks, considering both histori-
cal and normative aspects of the field and the challenges posed by temporal dis-
tance and normative diversity. Citing the principle that actions must be judged 
according to the relevant standards of the time, questions of which legal system 
to apply, structural asymmetry, limits to voluntary action, applications of the stat-
ute of limitations, and changes to systems over time are all addressed. Examin-
ing European and German colonial jurisprudence, the chapter details the shift 
away from social contract theory and centralist philosophical ideals to a more 
pluralistic understanding of legal frameworks and increased academic interest in 
Indigenous legal systems.
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Contextes d’acquisition coloniale: éléments historiques et  
normatifs de la recherche de provenance légale (Résumé)

Ce chapitre traite de l’importance de la recherche sur la provenance légale pour 
le débat sur la restitution des acquisitions coloniales. Il explore les complexités de 
l’analyse de transactions ostensiblement volontaires dans le cadre d’un fort désé-
quilibre structurel de pouvoir et l’influence de divers cadres juridiques, en consi-
dérant les aspects historiques et normatifs du domaine et les défis posés par la 
distance temporelle et la diversité normative. Citant le principe selon lequel les ac-
tions doivent être jugées selon les normes pertinentes de l’époque, les questions 
du système juridique à appliquer, de l’asymétrie structurelle, des limites à l’action 
volontaire, des applications de la prescription et des changements apportés aux 
systèmes au fil du temps sont toutes abordées. En examinant la jurisprudence co-
loniale européenne et allemande, le chapitre détaille le passage de la théorie du 
contrat social et des idéaux philosophiques centralisateurs à une compréhension 
plus pluraliste des cadres juridiques et à un intérêt académique accru pour les 
systèmes juridiques indigènes.

Where did these things come from? Provenance research, which investigates 
the origins of cultural objects and is usually regarded as a sub-discipline of 
history or art history, begins with this inquiry. Yet research into origins en-
compasses not only actual events but also a normative principle, becoming 
increasingly prominent under the premises of current restitution debates. 
The legal circumstances under which cultural artefacts were acquired are of 
interest because decisions have to be made regarding questions of legitimacy 
and thus whether the objects are to be kept, returned, or whether compensa-
tion – in monetary or other form – should be arranged. It makes a difference, 
for example, whether a cultural object was handed over “voluntarily” or “un-
der pressure”, whether it was given as a gift, exchanged, bought, simply tak-
en, stolen, looted, plundered, or brought to the recipient country as “spoils 
of war”. In short: the graver the injustice, the weaker the legitimacy and thus 
the higher the probability that restitution will be deemed appropriate.
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On the Methodology of Legal Provenance Research  

Legal provenance research consists of two elements generally referred to by 
the methodology of jurisprudence as “case” and “norm”. In a first step, the 
situation and preceding events – the so-called “facts of the case” – must be 
determined. These address the concrete origin and actual circumstances un-
der which the change of ownership took place. These must be distinguished 
from the second step, the normative element, which seeks to establish justice. 
Practitioners of law have the task of applying justice to the concrete facts of 
the case in order to ultimately present a practical result in the form of a “de-
cision” or “verdict”. While the first, the factual element, can be researched 
primarily based on a historical approach, the normative element gives rise to 
particular methodological difficulties which can be characterised by terms 
such as “temporal distance” and “normative diversity”.

Temporal Distance and Normative Diversity 

Temporal distance arises between the moment at which an object was ac-
quired and our postcolonial position today. Since a legal event must be 
judged against the standards in force at the time of the deed, the first ques-
tion to be asked is: How is the change of ownership to be evaluated in the 
light of historical law? If, for example, the object was handed over “voluntari
ly”, this could be assessed as an indication of legitimacy and thus the right 
to keep it. But how should we judge a case in which the object that came into 
the possession of the recipient country had been inalienable according to 
the law of the time, such as an object dedicated to religious or secret practice? 
Would the descriptor “voluntary gift” sufficiently legitimise the change of 
ownership in this case? And what part might have been played by structural 
asymmetry, power imbalances or dependency relationships between the In-
digenous population and colonists? Another problem is the statute of limi
tations: Can this be waived in the case of restitution claims? Such questions 
illustrate how the acquisition of a cultural artefact must always be assessed 
from a postcolonial perspective, beyond the historical legal context. It might 
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thus come about that a sale justified under historical law is subsequently de-
clared unlawful, or that a claim that theoretically would have expired under 
limitation is nevertheless still asserted. Past and present thus merge insepa-
rably, leading to a fundamental issue primarily discussed – mutatis mutan-
dis – in other contexts: the relationship between legal history and the laws 
currently in force.

Alongside “temporal distance”, “normative diversity” is another characteris-
tic of legal provenance research: Which law was actually applicable at the time of 
acquisition? The law of the society or country of origin? The law of the recipient 
country? Or a combination of legal systems?1 It is here that work in this field 
diverges yet further from the tasks of other lawyers. Anyone conducting legal 
provenance research is confronted with the question as to whether and to what 
extent the content of past legal systems, such as Indigenous law, can even be de-
termined at all today. Normative diversity also sheds light on the different inter-
ests of the actors involved. Colonists, for example, were often anxious to invoke 
the law of their colonising country because the latter’s laws around debt, proper-
ty or credit opened up opportunities to take advantage of the fact that the native 
population may not be familiar with it. In cases of legal verdicts with regard to 
past events, contemporary, post-colonial ideas also come into play when acqui-
sition processes are located at the intersection of different normative systems.

Issues of legal legitimacy can largely be ignored in all restitution cases 
pertaining to objects that came to Europe in a colonial context. In Germany, 
the prevailing view is that legal criteria determine whether artefacts may be 
kept: “The lawful acquisition of every object must be verified”.2 Objections to 
this have pointed to a lack of “critical reflection” and the inadequacy of prov-
ing that an object has been purchased, exchanged and so on. Relationships 
of dependency, structural asymmetries and power imbalances must also be 
taken into account.3

In Search of Criteria to Assess Legitimacy

French President Emmanuel Macron initiated a turnaround in cultural poli
cy with his Burkina Faso speech of 2017. Until then, restitution claims from 
Africa had been rejected on the grounds that national cultural property was 
inalienable.4 Since 2017, however, German museums have been finding it 
equally difficult to ignore restitution claims for cultural assets from many 
countries of origin or ethnic groups. Inquiries must be made into the legality or 
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illegality of the acquisition in order to ascertain whether and to what extent 
artefacts from formerly dependent territories are to be returned. The task of 
a legal framework for provenance research, therefore, is to formulate criteria 
with which to reach a verdict on the legitimacy of an acquisition and thus on 
the future fate of a cultural object acquired in colonial times. 

“Colonial jurisprudence”, which came into force around 1900, thus 
moves into the spotlight, and not only with its misconceptions but also with 
its emancipatory and forward-looking approaches. One of these misconcep-
tions is the characterisation of a people as “uncivilised”, ruled by “arbitrari-
ness” and without the “rule of law”. Approaches pointing in the opposite di-
rection are those which recognise the laws of these peoples, seek to research 
them more closely and record them in accordance with scientific standards, 
thus incorporating the interests of the country of origin and the well-being 
of its inhabitants, at least within a certain framework.

The fact that historians, ethnologists, missionaries, linguists, and lawyers 
had lively discussions around these issues in early twentieth-century Germany  
has been largely forgotten today. A closer examination of these debates sheds 
light on the standards that were developed at the time for judging right and 
wrong in the German colonial territories. The arguments that seem for-
ward-looking from today’s perspective must, of course, also be considered 
critically in their context of economic policy characterised by the national 
striving for power. Nevertheless, they can offer pointers for the formulation 
of criteria to determine whether an artefact should be kept or returned.

Colonial Jurisprudence: Its Roots in Political Philosophy  
around 1900 

The fundament of “modern” statehood is the narrative of the state of nature and 
the social contract, on which such diverse teachers as Thomas Hobbes (1588–
1679), Samuel von Pufendorf (1632–1694), Christian Thomasius (1655–1728), 
Jean-Jacques Rousseau (1712–1778) and Immanuel Kant (1724–1804) built their 
philosophies of natural law and state. According to Thomas Hobbes, at the be-
ginning of history “everyone made a contract with everyone” to permanently 
transfer undivided sovereignty to a sovereign.5 This “social contract” marked a 
turning point, according to Hobbes, because it ended the so-called “state of na-
ture” and established the kind of statehood that we still call “sovereignty” today. 
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Hobbes famously described the “state of nature”, so important for the concep
tual history of Indigenous people, as a state of war, or an absence of law and 
history, where man was “a wolf to man”. To end it, a social contract had to be 
entered, the purpose of which was to secure peace and protect private property 
through the consensual transfer of undivided power to one sovereign.

Inherent in this narrative are several consequences that can only be 
touched upon here. The state, the community or the legal order did not exist 
from the beginning but were created artificially by a consensual declaration 
of will: the social contract. The consequence is a liquidation of any norm 
formation that could exist outside the state, for example through common 
law, unions, or customs. All in all, the narrative of the state of nature serves to 
legitimise a strong, undivided sovereignty, whether of an absolute monarch 
or the sovereignty of the people. 

It is this kind of natural state that Georg Friedrich Hegel (1770–1831) also 
refers to in his statement that in Africa there are no states, no law, no religion 
and no history: it is the doctrine “that we know from the idea that the state 
of nature itself is the state of absolute and universal injustice”.6 Informed 
by this notion, Hegel drafted a theory of “natural man in all his wildness 
and unruliness”, a philosophy of the “uncivilised” peoples, whose common  
feature was supposed to be that they lacked the “category of universality”, 
only being familiar with the particular.7

This philosophy of state, law, religion, and history, which is only roughly 
sketched here, met with resistance from a movement that became dominant 
in jurisprudence after the turn of the 19th century. Gustav Hugo (1764–1844), 
Friedrich Carl von Savigny (1779–1861) and other protagonists of the Histori
cal School of Law rejected the doctrines of the state of nature and the social 
contract as mere fictions. Savigny in particular refused to accept that the state 
“came into being through the caprice of individuals, i.e., through contract”. 
This “most widespread view” had, he claimed, “led to consequences as perni-
cious as they are false”.8 Here, Savigny was primarily referring to the transfer 
of undivided power to one sovereign and the common assumption that the 
concept of law was reserved for norm-setting by the state. Rather, he purport-
ed that law was not created by the will of a sovereign, but primarily by the 
forces living within a society: the “spirit of the people”.

According to this view, every people would have a history, a state, a reli-
gion and, of course, a legal system. Law and state, however, are not one and 
the same thing here: law goes beyond the promulgated lex scripta. The formation 
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of norms outside of law and state, such as via customary or juristic law, is sub-
ject to scholarship as lex non scripta. This deserves emphasis because the law 
of those peoples whose cultural artefacts were brought to Europe as a result 
of colonisation is also a lex non scripta.9 

Interim Findings 

Savigny rejected the asserted difference between “civilised” and “uncivi-
lised” peoples as assumed by Hegel and the protagonists of the doctrine of 
the state of nature. Rather, he praised the advantages of oral legal cultures, 
even attesting them a “clear awareness of their conditions and relations [...], 
while we, in our artificially entangled existence, are overwhelmed by our 
own wealth”.10 He also abhorred the arrogance with which supposedly civi
lised states regarded the normative orders of oral legal cultures.11 Both He-
gel’s centralist position and Savigny’s pluralist stance were significant in the 
debates on colonial law taking place around 1900, with Savigny’s approach 
dominating, at least among scholars informed by legal anthropology.

Colonial Jurisprudence between Centralism and Pluralism 

German colonial history began in 1884 with “protective rule” over some ter-
ritories in Africa and ended abruptly in the First World War. While it thus re-
mained a mere episode, its presence is still felt in debates on collective mem-
ory and in the lines of German historical tradition. Colonial civil, criminal, 
and constitutional law has so far been somewhat neglected by the discipline 
of jurisprudence. This must be regarded as a deficit since the debates that 
took place around 1900 are not only of interest to legal history but are also 
of great importance for the question of provenance law regarding the right to 
keep cultural artefacts.
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Acquisition History in Context  

Legal provenance research invokes the factor of time from a twofold perspec-
tive. Firstly, because legal conduct can in principle only be judged according 
to the norms applicable at the time of the event12 and events from colonial 
times are thus to be assessed against colonial-era standards. In addition, co-
lonial jurisprudence must also be considered in the context of its time. This 
includes the assumption that “whites” are cultured, and “natives” are un-
cultured: “the natives are children” and must be accustomed to obeying the 
rules of “a state hitherto unknown to them”.13 The background to this is the 
expectation that the colonies would one day become an “essential factor in 
the economic life of the empire”.14

The era of colonial jurisprudence was also the time when the German 
economy entered into world trade and unbridled expansionism. There is, 
however, another side to the contemporary debate that deserves to be em-
phasised from both a provenance law and a post-colonial perspective: most 
of the contributions are informed by a “purely” epistemological interest in 
researching Indigenous law and anchoring legal anthropology in science 
and studies. Almost without exception, they are based on the premise that 
Indigenous law must be respected and remain unclouded by preconceptions 
of European legal thought: “The determination of Indigenous law must, as 
far as is at all possible, be kept at a distance from our cultural law”.15 

“A glorious law of nations”: Civil Law rather than Public Law 

This approach is also of interest because legal provenance research has thus 
far been considered more as a sub-field of public law and international law.16 
However these two areas can contribute only little to the field of Indigenous 
law for at least two reasons, closely interwoven. Firstly, both public law and 
international law are primarily legal systems of the Global North and thus to 
a large extent the “laws of colonisers”,17 according to which the removal of 
artefacts would not, as such, be an injustice given that, from a contemporary 
point of view, the colonised territories did not constitute states. They lacked 
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“sovereignty” and thus an essential characteristic of the “modern” philoso-
phy of the state propagated in the wake of Hobbes, Pufendorf or Kant. The 
territories were classified as “unclaimed”, with the result that “states” were 
permitted to annex them at any time.18 As early as 1778, the poet and transla-
tor Christoph Martin Wieland (1733–1813) remarked on the “glorious law of 
nations”, describing the theft of a tin spoon by an “O-Tahitian boy”, whose 
deed European seamen sought to punish according to their “positive civil 
law”. Wieland commented that such behaviour was “typical” of Europeans

and reeks of the same impertinence with which these gentlemen, in the name of 
their most gracious kings, ceremoniously take possession of every island and pen-
insula of the South Pacific that they happen to be cast upon by wind, weather or 
the need for refreshment. It does not occur to them to ask the ancient populations 
of these islands for their opinion on this misappropriation. A glorious law of na-
tions indeed! And it is these enlightened, philosophical gentlemen, highly erudite 
in matters of the law, who avenge a pilfered tin spoon with the four-pounder.19

Thus, in Germany too there were voices that considered any kind of occu-
pation or misappropriation to be in violation of international law. Even 
around 1900, the question was raised as to whether it was right to consid-
er European ideas an “absolutely authoritative norm” to which “the whole 
world must be subjected”.20 Even the “natives”, it was claimed, were aware 
of order; they could even be said to have a “developed legal consciousness”, 
otherwise there would be a “constant war of every man against every man”.21 
Others even spoke of an “intelligent N[…]* people”.22 Nevertheless, colonial 
jurisprudence was a long way from the “equal rights of all cultures”, or even 
their “equal value” as demanded in current debates. Even its emancipatory 
approaches cannot hide the fact that it was indeed a “glorious law of nations” 
whose basic principles rendered occupation permissible.

International law has little to say about a historical event such as the ac-
tual “taking possession”. It is unable to provide an answer as to which types 
of acquisition or change of possession might justify a restitution claim. Civil 
law, on the other hand, can certainly address the normative dimensions of 
colonial-era acquisition processes. It is therefore interesting that colonial ju-
risprudence, informed by legal ethnology, sometimes has recourse to civil 
law. Provenance research is dependent on such references because, as already 
indicated, the acquisition or appropriation process must also be measured 
against the standards that applied at the time of the change of ownership.
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Colonial Choice of Law as Iurisprudentia

The requirement of prudence has often been emphasised in colonial legal 
literature. German law should not simply be imposed on the Indigenous 
population; rather, the “autonomy” of the latter’s laws should be recog-
nised.23 On the other hand, the German colonial administration is itself 
known to have often lacked prudence, leading to a Herero uprising that was 
brutally crushed in 1904 in the Battle of Waterberg on the basis of the so-
called “extermination order”.24 And when an estimated 100,000 Indigenous  
people were killed in the “Maji Maji Uprising” in 1905/06, a change in colonial  
policy was deemed necessary.25

The new policy found expression in the demand for a more scientific ap-
proach, which was supposed to lead to a noticeable improvement in the living 
conditions of the population in the colonies. The new motto was to preserve 
African legal systems. But how were lawyers to familiarise themselves with 
African law? Questionnaires were supposed to offer a solution and had al-
ready been resorted to by the co-founder of modern legal ethnology, Valtazar 
Bogišić (1834–1908).26 But who could be interviewed? Local legal authorities 
(“Wali”), village elders or chiefs? Colonial officials or missionaries living in 
the colonies? Or were “special commissioners” to be sent from home to in-
vestigate the law in situ?27

Beside these difficulties, there was also the issue as to which law should be 
applied in the colonies: African law? German law? Or a mixture of different 
legal systems? For legal disputes among whites, who enjoyed the full rights 
deriving from German citizenship, the legal context was clear. Most inter-
esting for provenance law are the “mixed matters”; that is, disputes between 
members of different legal systems.28 The subject was repeatedly discussed 
around 1900 in the light of increased interaction between Germans and “na-
tives”, and it was proposed that legal transactions would be regulated 

according to the law of the agent, sales according to the law of the seller, land 
acquisition [...] according to the law of the previous owner, the right of inher-
itance according to the law of the testator, fines according to the law of the 
injured person, [and] a weregild would be valued according to the law of the 
person killed.29
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Even today, the concrete factual situation in which the legal relationship is 
rooted is the point of departure in the case of contradictory laws between 
different legal systems.30 In this context, “rooted” is to be understood as a 
metaphor intended to indicate the place or point from which the legal event 
originated. Accordingly, modern European provisions for conflicts of law still 
declare the law of the seller to be decisive in the case of sale.31 The primacy 
of native law was, however, subject to a few limitations from the perspec-
tive of colonial law: it was to be applied more in civil law than in criminal 
law because the former generally defended against attacks against generally 
recognised legal interests such as life, limb and property.32 Further, the legal 
assessment of ritual acts raised particular problems insofar as they could also 
endanger the life and health of people, such as poison tests and similar ordi-
nances, human sacrifices or sorcery.33 According to colonial law, concessions 
had to be made in such cases in order to avoid “an exodus of the native work-
force from the protectorate”.34

Colonial jurisprudence placed particular emphasis on property and real 
estate law: “As the economically weaker”, the “natives” were to be “protect-
ed from exploitation by whites”. Measures were called for to prevent whites 
taking advantage of their position and of use of the German Civil Code.35 
These efforts are interesting from the perspective of provenance law because, 
when considering whether cultural property may remain in the recipient 
country or must be returned, one decisive factor is by which legal system the 
sale would originally have been evaluated. This places the focus of interest on 
Indigenous law and its modifications.

Property Law as the Principal Area of Legal Relations  
with Indigenous Peoples 

Contemporary literature on colonial law often contains references to Indig-
enous law with its functions and specificities in comparison with European 
legal systems. In this context, as already indicated, cases are also discussed in 
which Indigenous people and Europeans compete, and much importance is 
given to the “reconciliation of cultures separated by a great gulf and to build 
a bridge from one to the other”.36 In African legal systems, it was claimed, 
as in all segmentary societies, family law is the real pivotal point, with great 
value being placed on formalities and solemnities, as is typical of oral legal 
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cultures.37 In view of the fundamental differences between Indigenous and 
European law, special rules would have to be created, especially for “mixed 
marriages” and the “rights of children born of such marriages”.

In addition to family and inheritance law, property law is the second prin-
cipal area of importance in legal relations between natives and whites.38 Here, 
clarification is first required as to what the “natives understand by movable 
property”,39 in turn raising the question of whether “objects would have to 
be considered inalienable as a result of special provisions, such as cult regula-
tions”.40 Another area of interest is what we now call the law of credit security. 
In Africa, credit or debts would often “increase the power of the creditor” 
to “take away the debtor’s entire property”.41 The “issue of credit” therefore 
requires particularly careful consideration in the case of Indigenous people 
entering into a legal relationship with whites.

In South-West Africa, “the excesses of unrestricted lending based on the 
recklessness of the natives” had already led to “serious disadvantages”.42 A 
general ban on “selling goods to the natives on credit” was to be considered.43 
In any case, “business with the natives should be conducted in cash as far as 
possible”, and general regulations should be put in force “that protect the na-
tives from usury and exploitation and deem certain transactions immoral”.44

Summary and Conclusions  

The considerations of colonial jurisprudence regarding the protection of na-
tive people from usury and exploitation are of great importance when eval-
uating matters of provenance law. But what do we mean by “law”? As stated 
above, conduct can only be evaluated in legal terms in relation to what was 
already known at the time of the event. Did protection of the weaker already 
exist in colonial times? Are the demands made in this respect not merely pro-
posals? And can mere proposals qualify as “law”?

Based on the premises of a centralist state philosophy, the question would 
have to be answered in the negative.45 Such a philosophy would only con-
sider laws and – at the very most – some forms of common law as “law”. In 
the legal reality, however, there are a multitude of phenomena that a plural-
ist philosophy of state seeks to grasp under keywords such as juridical law, 
autonomy, or dogmatics. At the same time, the centralist and pluralist legal 
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models also have one important thing in common: both are dependent on 
consensus; on agreement. In the first case, it is the consent of the electorate 
and parliament; in the second, that of the legal profession, academia, cer-
tain groups, or the public. It is therefore advisable to illustrate the emergence 
of law using a scale ranging from initial drafts, proposals, or interim results, 
through preliminary agreement and near-agreement within a small circle, to 
the recommendation of a general adoption of results, common law, state law 
and worldwide acceptance. Using such a spectrum, academic postulates of 
the era had already achieved what could qualify as “law”, summarised again 
in the following.

There is widespread agreement in the literature on colonial law that Euro
pean law must not simply be imposed on the Indigenous population, but that 
the normative orders of the “natives” must be given primacy. This applies 
above all to property law. To this day, the legal assessment of a sale is carried 
out according to the law of the seller, thus impeding the colonists’ successors 
from seeking to legitimise acts of misappropriation or removal of property 
with recourse to an alleged “glorious law of nations”. Protection against ex-
ploitation is another consideration that equally enjoys widespread consensus 
in the literature. We may, further, assume that such proposals would corre-
spond (or would have corresponded) to the hypothetical (or actual) will of 
the Indigenous population. Indeed, the demands of colonial jurisprudence 
following the uprisings of 1904 and 1905/06 were even given a hearing by the 
imperial government.46

While jurists around 1900 certainly contributed notably to the legitimisa-
tion of colonialism and genocide, we can nevertheless also discern structures 
within their discourses that are significant for us today considering the grow-
ing importance of postcolonial consciousness. Because it is impossible to dif-
ferentiate strictly between the object of historical research and the location 
of contemporary academia, it seems permissible to reach beyond contempo-
rary international law to the – from today’s perspective – forward-looking 
proposals of colonial jurisprudence. Given our lack of knowledge about the 
actual laws of African peoples around 1900 and the ambiguities surround-
ing the colonial administration of justice in the short period of its existence, 
these proposals may claim a degree of legal quality that might guide today’s 
evaluation procedures of specific acquisition histories.
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The following criteria can be applied to the assessment of an acquisition. A 
voluntary sale in the context of a purchase or exchange would advocate for 
the recipient country keeping the artefact. However, this presumption can be 
refuted by pointing out, for instance, that the object was an inalienable cult 
object. The same is likely to apply to a gift, although here it would be neces-
sary to ascertain whether and to what extent the expectation of a reciprocal 
gift was met.47 

Verdicts regarding acquisitions made via credit transactions must be 
reached on a case-by-case basis. The purpose for which the loan was used 
and the circumstances under which it was rendered available are likely to 
play an important role here. Moreover, we can safely assume that a structural 
power imbalance will have existed between lender and borrower, especially 
in the case of credit transactions. Objects that have been stolen, plundered, 
or looted, on the other hand, are likely to pose fewer problems. In these cases, 
objects will have to be returned, or at the very least compensation will have 
to be offered. 
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